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IN THE
United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

THE UNITED STATES, Appellant,

vs.

THE CALIFORNIA AND OREGON LAND COMPANY,
Appellee.

BRIEF FOR APPELLEE.

STATEMENT OF FACTS.

By au Act approved July 2, 1864 (13 Stats, at Large, 355),

Congress granted to the State of Oregon certain lands " to aid

in the construction of a military road from Eugene City

* * * to the eastern boundary of said State." The
act provides tliat the lands granted shall be exclusively ap-

plied to the construction of the road, and shall be disposed

of only as the work progresses. The second section pro-

vides that " the lauds hereby granted to said State shall be

disposed of by the Legislature thereof, for the purposes

aforesaid, and for no other." The third section provides

the manner in which the road shall be constructed. The
fourth section is as follows:

" Sec. 4. And be it further enacted, that the lands

hereby granted to said State shall be disposed of in the

following manner, that is to say, that a quantity of land not

exceeding thirty sections for said road may be sold; and
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luhen the Governor of said Slale shall certify to the Secretary

of the Interior that any ten continiious miles of said road are

completed, then another qunnlify of land hereby granted, not to

exceed thirty sections, may he sold, and so ou from time to

time, until the road is completed; and if said road is not

completed witiiiu five years uo further sales shall be made,

and the land remaining unsold shall revert to the United

States."

Bj an Act of the Lep^islative Assembly of Oregon, ap-

proved October 24, 1864 (Laws of Oregon, 1864, p. 36), the

land so granted to the State, was granted to the Oregon Cen-

tral Military Eoad Company, a corporation duly formed and

existing under the laws of the State of Oregon, for the pur-

pose of aiding said company in constructing the road men-

tioned in said Act of Congress, upon the conditions and lim-

itations therein prescribed.

On the 3d of March, 1869, by Act duly passed. Congress

extended the time for the completion of the road to July 2,

1872.

The Act of Congress making this grant made no provision

for the issuing of patents, and therefore, ou June 18, 1874,

an act was passed which provided "that in all cases when

the roads, in aid of the construction of which said lands

were granted, are shown by the certificate of the Governor

of the State of Oregon, as in said acts provided, to have

been constructed and completed, patents for said lands shall

issue in due form to the State of Oregon as fast as the same

shall under said grants be selected and certified, unless the

State of Oregon shall by public act have transferred its in-

terest in said lands to any corporation or corporations, in

which case the patents shall issue fiom the General Land
Office to such corporation or corporations upon the payment

of the necessary expenses therefor. Provided, that this act

shall not be construed to revive any land grant already ex-

pired, nor to create any new rights of any kind, except to

provide for issuing patents for lands to which the State is

already entitled." (18 U. S. Stats, at Large, p. 80.)

The Oregon Central Military Road Company claimed to

have constructed and completed the road prior to the 2d

day of July, 1872, and to have earned the land, and



the Governors of the State of Oregon duly certified such

completion according to the requirements of the grant-

ing act, the first certificate having been made by Governor

Gibbs, July 27, 1866, covering fifty miles out from Eugene

City; the second certificate having been made by Governor

Woods, November 26, 1867, covering a section of 42^

miles, extending eastward from the eastern terminus of the

section certified to by Governor Gibbs, the two covering

921^ miles of the road.

On the 12th of January, 1870, Governor Woods certified

that a map filed by the Oregon Central Military Road
Company shows that portion of the road which "has been

completed as required by the Act of Congress apj^roved July

2, 1864, * * ->^ and the Act of the Legislative Assembly

of Oregon, approved October 24, 1864."

On May 12th, 1874, the Oregon Central Military Road
Company conveyed an undivided half of said laud

to B. J. Pengra, who on the 15tli of the same month
conveyed the same to G. W. Colby and others, of California,

and afterwards, on the 12th day of October, 1874, the com-
pany conveyed the remaining one-half to B. J. Pengra, who
on the 15th of the same month conveyed that interest to

Colby and others. These purchasers paid the whole par-

chase price, namely, $200,000, and became the sole

owners of the entire grant. Afterwards, and for

the purpose of placing the land in a more convenient

condition to be handled, the owners of the grant organized

a corporation under the laws of California known as "The
California and Oregon Land Company," and to this com-
pany the owners of the grant conveyed the same, taking

in lieu thereof stock of the corporation. This company
entered into possession of the land, made sales of small

parcels, paid taxes and incurred expenses to the amount of

many thousands of dollars.

At the date of the purchase of these lands by Colby and
others, there had been selected, listed and certified as earned,

and subject to sale as provided by the Act of 1864, 361,327.43

acres, for 40,913.24 acres of which patents were issued in

1883. In each of these lists, the Commissioner of the General
Land Office certified that "it is shown by certificate of the



" Governor of said State, bearing date 12th January, 1870,

" that said Oregon Central Military Road had been com-
" pleted from Eugene City to the eastern boundary of said

" State."

This was tlie relation of The California and Oregon

Land Company to this land on the 2d day of March,

1889, when Congress passed an Act authorizing the A.ttorney-

General of the United States to cause suits to be commenced
in the Circuit Court of the United States to determine the

question whether the lands granted by the Act of 1864 had

been legally •earned by the proper construction and com-

pletion of the road as required by that Art.

This Act provides that the questions to be presented for

the consideration and decision of the court shall be:

"To determine the questions of the seasonable and proper
** completion of said roads in accordance with the terms of

*' the granting acts, either in whole or in part; the legal

''effect of the several certificates of the Governors of the

" State of Oregon of the completion of said roads; the

" right of resumption of such granted lauds by the United
" States; and to obtain judgment, which the Court is liere-

" by authorized to render, declaring forfeited to the United
" States all such lauds, coterminous with the part or parts

" of either of said wagon roads, which were not constructed

" in accordance with the requirements of the granting acts,

" and setting aside patents which have issued for such
" lands; saving and preserving the rights of all bona fide pur-

" chasers of either of said grants or any portion of said

" grants for' a valuable consideration, if any such there be.

" Said suit or suits shall be tried and adjudicated in like

" manner and by the same principles and rules ofjurisprudence

" as other suits in equity are therein tried." (25 Stats, at

Large, p. 851.)

Pursuant to this Act the Attorney General of the United

States caused this suit to be commenced in the United

States Circuit Court for the District of Oregon, on the 30th

day of August, 1889, against the Oregon Central Military

Road Company, the California and Oregon Land Company
and a large number of individuals who had at some time

had some interest in the laud grant.



The bill of complaint nets out in minute detail the matter

above stated generally, and alleges further as a reason for

the prayer that the lands granted be dechued forfeited to

the United States, and the patents wliich have been issued

for any portion thereof be set aside and canceled:

1st. That the road, to aid in tlie construction of which

the grant was made, was never, nor was any part thereof

ever constnicted or completed as required by the granting

act, and that each and all of the defendants had full notice

and knowledge of that fact when they and each of them pur-

chased;

2d. That the several certificates of the Governors of the

State of Oregon of the completion of said road, set out

in the bill of complaint, were procured by the Oregon

Central Military Road Company by and through false and

fraudulent representations made by the officers, stockhold-

ers, agents, and persons acting in tiie interest of said

company, in order to enable it falsely and fraudulently to

obtain possession and control of these lands, and that

the acceptance of the pretended road by the Governor was

a fraud upon the United States. That the said officers, etc.,

of said O. C. M. R. Co., and each of them, made said false

and fraudulent representations to tlie Governor for tiie sole

and only purpose of falsely procuring from said Governor

of the State of Oregon certificates declaring that said road

had been constructed in accordance with the Act of Con-

gress aforesaid, appioved July 2d, 1864, and the Act of the

Legislative Assembly of Oregon approved October 24, 1864;

3d. That being deceived by the said false and fraudu-

lent certificates, the Commissioner of the General Land Of-

fice and the Secretary of the Interior had listed the lands

above mentioned as earned, to the amount of 361,228.31

acres, and that the President of the United States had

been, by the same means, induced to issue patents for

more than 40,000 acres.

N. D. Rideout and others of the defendants filed excep-

tions to some of the matters in the bill, which exceptions

were sustained. We do not think necessary to set out

these exceptions in detail here, for the reason that, as we



understand the case as now before this Court, that question

is not open for consideration. The defendant, the California

<t Oregon Land Company, in piirsuiince of leave duly granted

by the Court, filed two pleas to the bill as it stood after the

exceptions were sustained:

1st. That the certificates of the Governor of the State of

Oregon that the said road had been duly completed accord-

ing to the provisions of the granting act, are conclusive evi-

dence that the road was so completed; and

2d. That it was a bona fide purchaser for value without

notice of the fraud charged in the bill or any fraud.

The pleas so filed were fortified by an answer denying

any knowledge of the fraud charged, and on motion of the

attorney for the Government the pleas were set down for ar-

gument. Upon the hearing, the Circuit Judge held the

pleas sufficient in law, and accordingly ordered the bill dis-

missed, without giving the United States an opportunity to

reply.

The complainant appealed to the Supreme Court of the

United States and there assigned the following errors:

1. In adjudging and decreeing tlie dismissal of the bill

of complaint.

2. In expunging from said bill of complaint the allega-

tions therein relating to the law of the State of Oregon

passed October 14, 1862.

3. In sustaining the second exception to the bill of com-

plaint, relating to the inspection of the road by the Gov-

ernor,

4. In holding that the allegations of the bill relating to

the maintenance or non-maintenance of the road were im-

pertinent.

5. In holding the claim of the plaintiff to be a stale

claim.

6. In holding that the pleas and answers fortifying them

authorized or established a legal right to the decree dis-

missing the bill.
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On tlie heaving of the cause in the Supreme Court it was

ordered and decreed that " the decree of the Circuit Court,

be and the same is hereby reversed in. so far as it dismisses

the bill," and the cause was remanded to the court below

with a diiection that the decree of the Circuit Court, so far

as it dismisses the bill, be reversed, and that the plaintiff

be allowed to reply to and join issue on the pleas.

In obedience to this order of the Supreme Court the

cause was returned to the Circuit Court of the United States

for Oregon, where a decree was entered as directed by the

mandate, and a replication to the pleas was filed. (Trans.

pp. 102-3-4.)

Thereafter, by leave of the Court, the pleas and answer

were amended, and the complainant filed a replication to

these amended pleadings. (Trans., pp. 119, 131, 128.)

Upon proceeding to take testimony in support of the

issues thus formed, counsel for the United States intro-

duced a witness, by whom they proposed to show that the

road had not been coin|)leted as required by law.

Counsel for defendant objected to this evidence upon the

ground that evidence as to the construction or non-con-

struction of the road was not pertinent to the issue raised

by the pleas and replication.

The Commissioner certified the matter to the Court for

decision, and the objection was sustained. The defendant

then proceeded to take testimony in support of the pleas.

After the testimony for the defendant was completed, the

United States repeated its offer to prove the non-construc-

tion of the road, and the same course was pursued as on the

occasion of the former offer, and the Court ruled in the

same way. No other evidence was offered by the plaintiff'.

The cause was set down for hearing, and upon a hearing the

Circuit Court held that tiie pleas were shown by tiie evi-

dence to be true, and ordered the bill, as to the defendant,

the California and Oregon Land Company, to be dismissed.

From this decree the complainant has appealed to this

Court, and has assigned the following errors upon which it

relies for a reversal of this decree

:

"First. The Court erred in sustaining the objections of

the defendants to the testimony offered by complainant to
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show that the wagon roa(] mentioned in the bill herein was

never bnilt or constructed, and to show that the certificates

of the Governors, tljat such road was built, were obtained

by misrepresentation and fraud; and in sustaining the ob-

jection to the question propounded to the witness George

Joseph, to wit: ' I will ask you to state fully whether or not

any wagon road was ever constructed or built by the Oregon

Central Military Road Company over or upon the route of

said road, and state fully all that you know about the man-

ner in which said road was built, if any was built, whether

the streams across which it was built were bridged, whether

any grades were made or turnouts, and state fully the man-

ner in which said road was built and constructed, if any

such road was built, and when it was and by whom ?' And
in excluding said testimony so offered.

" Second. The Court erred in sustaining the objection

of suid defendants to the testimony offered by complainant

after the defendants had taken their testimony and rested

upon the issues arising on the plea and answer filed herein;

and in sustaining the said defendants' objection to the fol-

lowing question propounded to the witness George Joseph:
' Question—State fully and at length all you know as to

whether or not the wagon road, known as the Oregon Cen-

tral Military Wagon Road, referred to in the bill in this

suit, was ever built or corstructed, and describe fully all

that was done by said company in reference thereto, and

state fully also ail that you know in reference to the way the

certificates of the Governors of Oregon, that said road or

portions thereof had been built, were obtained ?' And in

excluding said testimony so offered.

"Third. The Court erred in making said decree made

and entered herein on the 7th day of December, 1891, sus-

taining the pleas of the said defendants. The California and

Oregon Land Company, and in dismissing the bill of com-

plaint as to the said defendant, The California and Oregon

Laud Company.

"Fourth. The finding of the Court in said decree, that

the certificates of the Governors of the State of Oregon de-

claring the road mentioned in the bill to have been duly



constructed, were truthfully made without any fraud or mis-

representation on the part of any one, is contrary to the ad-

missions made in the plea and answer of the said defendant,

pi?d is against the evidence.
,

/ " Fifth. The finding of the Court in said decree, that said

iefendant. The California and Oregon Land Company, is

the purchaser of the lands described in said bill from the

Oregon Central Military Road Company in good faith and

for a valuable consideration, and without notice of any

fraud or misrepresentation on the part of the said Oregon

Central Military Road Compan}', or any one else, is against

the evidence and contrary to law.

"Sixth. The Court erred in sustaining the exceptions

taken by the defendants, N. D. Rideout, Edgar Mills, E. B.

Pond, Nicholas Lunning, W. C. Belcher, J. W. Peck, B. F.

Baker, M. P. Jones, Isaac Lohman and The California and

Oregon Land Company, to the portions of the bill of com-
plainant herein filed and specified in said exceptions.

"Seventh. That the said decree and findings therein

stated are erroneous, against the evidence and contrary to

law."

ARGUMENT.
In this case, the complainant, denying the legal sufficiency

to the pleas, set them down for argument, to take the judg-

ment of the Court upon that question, and by so doing

admitted their truth for that purpose.

1 Daniell, Ch. PI. and Pr., p. 717;

Story's Eq. Pl'dg., Sec. 697;

Gallagher v. Roberts, 1 Wash. C. C. 320.

On the hearing, the Court upheld the pleas, and dismissed

the bill.

The Supreme Court held the order dismissing the bill to

be error, and to that extent, and no further, reversed the

decree, and sent the case back with a direction to give the

plaintiff an opportunity to reply.
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The case then came back to the Circuit Court in Oregon
with the decree of that Court unreversed and effectually

affirmed, so far as it held the pleas to be legally sufficient.

It is a well established rule of equity pleading that if the

plaintiff reply, he thereby makes as full an admission of the

validity of a plea as if it had been allowed upon argument.

Its truth, and not its validity, can then be questioned.

1 Dauiell, Ch. PI. and Pr , 715-718;

Story's Eq. Pl'dg, Sec. 697.

The only question to be tried upon an issue presented by
a replication to a plea in equity, is the truth of the plea;

and if the plea is to the whole bill, and is found to be true,

there is an end of the case, and the bill must be dismissed.

1 Daniell, Ch. PI. and Pr., 715-16;

Hughes v. Blake, 6 Wheat. 453, 472-3;

Rhode Island v. 3Iass., 14 Pet. 210, 257-8;

Meeker V. 31arsh, 1 Saxton, N. J., Eq., 198;

Bogardus v. Trinitij Church, 4 Paige, 178, 195;

lishY. Miller, 5 Paige, 26, 28;

Bassett v. Company, 43 N. H. 253.

The only question presented by the issue raised by
the pleas and replication is whether the defendant, the

California and Oregon Land Company, was a purchaser in

good faith and for a valuable consideration, of the lauds de-

scribed, and without notice of the fraud charged in the bill.

The pleas aver that it was such purchaser, and this the repli-

cation puts in issue; and since the truth of this plea is the

only matter now to be tried, the plaintiff's first assignment

of error presents a matter wholly immaterial.

If the evidence offered had been admitted, and had been

to the effect that the road had not been completed, it would

have placed the plaintiff in no better position than it is

placed by the pleas, which say in effect, " if all you allege

as to the non-completion of the road, and the fraud in pro-

curing the certificates of the Governor of its completion, is

true, we are not affected by it, because we are purchasers

for value and had no notice of the fraud you allege." Be-

sides, if the court were in error in excluding the proposed

evidence, the error cannot be corrected here. The testi-
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monj of the witness not being in the record, this Court can-

not consider it; audit will not, on account of error in exclud-

ing it; reverse the decree and seud the case back to have the

testimoDv taken. The cause miiiit be heard in this Court on

the evidence in the record.

BUase v. Garlington, 92 U. S. 1, 7-8.

The second error assigned is directed to the same subject

and is answered in the same way.

The third assignment of error is directed to the legal

sufficiency of the pleas, Avhich, we contend, is not an open

question for the reasons:

First, that the pleas had been sustained upon argument be-

fore issue was joined to test their truth, and the decree sus-

taining them has been in effect affirmed by the Supreme Court

of the United States. {U. S. v. Ore<jon Central Military

Road Co., 140 U. S. 630.)

Second, that having elected to reply, the complainant ad-

mitted the legal sufficiency of the pleas, leaving only the

question of their truth to be tried, as shown by authorities

above cited.

And, third, the complainant has not assigned the order of

the Court (Trans., p. 98), sustaining the sufficiency of the

pleas, as error.

If the question were open for cunsideration here, it seems
to us that it would be sufficient to say that by the general

rules of equity, too well settled to justify reference to au-

thorities, that the title of a purchaser in good faith for val-

uable consideration, without notice of any fraud which
might affect the title in the hands of his grantor, wnll al-

ways be protected. The statute of Oregon, where this land

lies, and this purchase was made, provides that the title to

lands of a purchaser for a valuable consideration, in good
faith and without notice of fraud affecting the title of his

immediate grantor, shall be protected. (Hill's Annotated

Laws of Oregon, vol, 2, p. 1374, Sec. 3063.) And besides,

the act directing this suit to be brought provides that the

rights of all bona fide purchasers of either of said grants or

any portion of said grants for a valuable consideration, if
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any such there be, shall be' saved and preserved. (Act of

March 2, 1889, 25 Stats, at Large, p. 8ol.)

A bona fide purchaser of the grant in question is exactly

what the pleas declare the deleudant to be, aud if the pleas

are true they are a bar to the suit, under each and all the

rules above cited. But if the question of their legal suflB-

ciency could be considered on this appeal, the opinion of the

late Judge Sa\vyek on this question, affords an auswer more
complete and couviuciug than we could hope to make.

United States v. Dalles Military Road Co., 14 Sawy. 387,

The fourth assignment of error is directed to that portion

of the decree appealed from, which finds that the certificates

of the Governors of the State of Oregon set out in the bill

were truthfully made, without any fraud or misrepresenta-

tion on the part of any one; for the alleged reason that the

finding is contrary to the admissions made in the pleas aud

against the evidence. We regard this finding as wholly im-

material, if for no other reason, at least because it is no

part of the decree.

The sixth assignment of error raises a question which, for

the reasons before stated, is not before this Court upon this

appeal. If, however, the appellant were entitled to present

that question, it is fully answered by the opinion of Judge

Sawyer in the Court below. (40 Fed. Eep. 114-120.)

The fiCth assignment of error goes to the merits, and

is the only question properly arising on this appeal. It is,

that the finding that the defendant. The California

and Oregon Laud Company, is a purchaser of the

lands described in the bill, in good faith, and

for a valuable consideration aud without notice of

any fraud or misrepresentation on the part of the

Oregon Central Military Koad Company, or any one else,

is against the evidence and contrary to law.

Since the testimony is all printed in the record, we shall

here merely indicate the facts which that testimony proves.

The evidence introduced in the case shows the follow-

ing facts:
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lu the spring of 1874, the attention of certain parties

residing in California, was called to the fact that the land

graut mentioned in the complaint in this suit was for sale,

by the then owner, The Oregon Central Atilitury Road
Company, The parties to whom the proposition to sell

was made, were furnished by the agent of the owner with

an abstract and other documents which contained all

acts of Congress then existing relating to the grant;

the Act of the Legislative Assembly of Oregon trans-

ferring the grant to the road company; the certificates

of the Governor of the State of Oregon that the road to aid

in the construction of which the grunt was made, had been

completed according to the requirements of said Act; a

statement showing all the proceedings of the laud depart-

ment with reference to the selection and listing of the lands

and the action of the officers of the land department upon

the subject, this statement showing that over 300,000 acres

of the land had been listed; and the certificate of Messrs.

Mitchell <fc Dolph, attorneys at law, in Portland, that the

title of the road company was perfect.

These documents were examined by the proposed pur-

chasers, one of whom was an attorney, and others of whom
were accustomed in their business to the examination of

titles, and were then submitted by them to other attorneys,

who, upon examination, pronounced the title of the road

company to be perfect.

Relying upon these documents, and the matters contained

therein, and upon the opinions so obtained, the parties de-

cided to purchase an undivided one-half interest in the land,

and sent two of their number to Oregon to see if any liens

of any kind had attached to the laud since the abstract was

made, and if they found none, to pay the money and receive

the deed. No other authority was given to the persona so

sent. The proposition to sell the undivided half interest

gave the purchasers the option to take the remaining half

within a limited time at the same rate. The price to be

paid was $100,000 for a one-half interest, or $200,000 for

the whole. In pursuance of this arrangement one undivided

half of the land was purchased, and a deed executed to the

purchasers, dated the loth day of May, 1874. The pur-
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chasers of the first half, with other persons, decided to take

the other half under the option, and on the loth of October,

1874, a deed to the remaining half was execated and deliv-

ered to the purchasers, they thereby becoming owners of the

whole grant, except such parcels as had been sold by the

]^oad Company. The purchasers at the time of each pur-

chase paid the entire price agreed upon, in cash.

For convenience in handling, and to avoid complications

which might result in case of the death of either of the own-

ers, a corporation was formed by them under the laws of

California, called the ".California and Oregon Land Co.,"

a defendant in this suit, to which said owners conveyed

the land, and each received his ijro rata share of the

stock of the company for the same.

The Company took the land in charge, and expended

about $90,000 in care and improvement of the property,

and about $50,000 in taxes to the State of Oregon, making

a total of about $140,000 expended above the purchase

Drice, $200,000, and has received from rents and sales not

more than $23,000.

The purchase was made and the purchase price paid in

the utmost good faith on the part of the purchasers, without

any knowledge, notice, information, suspicion or ground of

suspicion, of the existence of any of the frauds ch-irged in

the bill, or of any fraud whatever in the matter.

In making the purchase, the purchasers relied upon the

certificates of the Governor and of the Commissioner of the

General Land Office that the road had been duly completed,

and fully believed that the statements contained in those

certificates were true.

The purchasers were all residents of the State of Califor-

nia, and had never been in the vicinity of the road. All

the purchasers were men of large business experience, and

no one of them would have engaged in any transaction con-

cerning which they had the least suspicion of fraud.

An examination of the testimony will show that all the mat-

ters above stated are fully proved.

We do not think argument necessary to show that this evi-

dence establishes the truth of the pleas.



15

Since the above was iu type, we have been favored with

a copy of appellant's brief; but we have not had time to ex-

amine it, and have not attempted to reply to any of the

points there made. We do not see bow it can be denied

that if the pleas are found to be true the bill should be dis-

missed; and we therefore submit that the decree appealed

from should be affirmed.

W. C. BELCHER,
Solicitor for Appellee.

RUJ^'US MALLORY,
Of Counsel.
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STATEMENT OF THE CASE.

This cause has been heard twice by the United States Circuit

Court for the District of Oregon, and once by the Supreme Court of

the United States. The opinions of the Circuit Court on the first

hearino-, and of the Supreme Court, each containing a full statement

of the facts and cii-cumstances from which the case has arisen have

been published and reference thereto is made for the purposes of this

opinion, in lieu of a more extensive and detailed statement. See

U. S. vs. Dalles Military Road Company, 41 Fed. Rep., 493; U. S. vs.

Oregon Central Military Road Company, lb. 501; U. S. vs. Dalles

Military Road Company, and kindred cases, 140 U. S., 599. After

being remanded to the Circuit Court, the case went to trial upon

issues joined by a replication to the pleas and answer of the defen-

dant, the California and Oregon Land Company, denying the ellega-

tions of the said defendant that the several promoters and organizers

of said Company were bonafide purchasers of the land in controversy,

for the full value thereof, without notice or reason to believe, or sus-

pect that there had been any fraudulent act committed, or misrepre-

sentation made, affecting the title of their vendors, or that the wagon

road in aid of which the lands were granted had not been wholly,

seasonably and properly completed in accordance with the require-

ments of the granting Acts. The pleadings admit, but only by im-

plication, that the wagon road was never constructed and that the

certificates given by the Governor of Oregon, were untrue. The

only issue of fact in the case is made by the second plea, which is a
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negative plea, raising simply a question, whether the defendant is

entitled to the protection which a Court of Equity gives to hona

fide purchasers of the legal title to real estate. The Circuit Court

so construed the pleadings and held the parties strictly within the

limits of that issue in the introduction of evidence, and even made a

ruling excluding all evidence offered on the part of the Government

to prove that the wagon road had never been constructed. Upon
the final hearing the following decree was rendered by the Circuit

Court :
" This cause was heard upon the bill, the amended pleas

and answer of the defendant, the California and Oregon Land Com-

pany, the replication thereto, the testimony and exhibits, and was ar-

gued by Mr. Franklin P. Mays, United States Attorney, and Mr.

Albert H. Tanner, of counsel for the plaintiff, and Mr. Rufus Mal-

lory, for said defendant ; on consideration whereof, the Court finds

thab the certificates of the Governor of Oregon declaring the road

mentioned in the bill to have been duly constructed were truthfully

made without fraud or misrepresentation on the part of anyone ; and

that said defendant, the California and Oregon Land Company, is

the purchaser of the land described in said bill from the Oregon

Central Military Road Company, in good faith, for a valuable con-

sideration, and without notice of any fraud or misrepresentation on

the part of said Oregon Central Military Road Company, or anyone

else. It is therefore ordered, adjudged and decreed that said plea of

said defendant, be, and the same is hereby sustained, and that said

bill of complaint be and the same is hereby dismissed, as to said de-

fendantj the California and Oregon Land Company."

DISSENTING OPINION.

Hanford, J.

The Supreme Court reversed the first decree of the Circuit Court for

error in refusing to allow a replication to the pleas and remanded

the cause for the express purpose of having a full investigation and

determination of the facts, in the light of all the testimony affecting

the question of the hona fides of the transactions by and through

which the defendant has, or claims to have acquired title to the land.

The important questions of law involved in the case and which were

fully discussed in the opinion of the Circuit Judge, are only referred

to in the briefest manner by the Supreme Court. The Court could

not after making the careful and full statement of the case, included
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in its opinion have passed over these questions through mere inad-

vertence. Evidently, except in so far as it was intended to reverse

the decision made by the Circuit Judge, the Supreme Court intention-

ally refrained from expressing an opinion upon the questions of

law, until there could be a full presentation of the case and a decis-

ion of all questions of law and fact after the introduction of the

evidence. The Act of Congress authorizing the suit expressly Vnen-

tions as one of the subjects to be adjudicated, the question as to the

legal effect of the certiticates of the Governor of Oregon. The Cir-

cuit Judge decided that question, and in deciding it affirmed the val-

idity of the defendants title to the land, but the Supreme Court did

not by any expression in its opinion, approve, or criticise the decision

of that question. We can hardly suppose that the Court intended

to dispose of the case linally by simply reversing the decision of the

Circuit Court without giving some expression of opinion upon this

important question, therefore, we may fairly infer that the question

has been reserved for future consideration by that Court. The

grounds of the Supreme Court's decision appears in the following

extracts therefrom : " We are of opinion that the Circuit Court

" erred in not permitting the plaintiffs to reply to the pleas, and in

" dismissing the bill absolutely. * * * The decree must be re-

" versed is so far as it dismisses the bill, and the case be remanded to

" the Circuit Court, with a direction to allow the plaintiff to reply to,

" and join issue on, the pleas. * * * * * It is manifest that,

" although the Act says that the suits arc to be tried and adjudicated

" in like manner and by the same principles and rules of jurisprudence

" as other suits in equity, Congress intended a full, legal investi-

" gation of the facts, and did not intend that the important interests

" involved should be determined upon the untested allegations of the

" defendants. ***'<•* "phe Government has had no oppor-

" tunity to prove the charges of fraud made in the bill, and there is

" no proof but the allegations of the pleas as to the honafi des of the

" defendants, and as to the amount expended by them in good faith

" in connection with the roads or the lands. It cannot be properly

" held that, under the Act of 1889, final adjudication can be made,

" on such pleadings alone, as to the extensive interests involved in

" this litigation."

In view of the course, which the case has already taken it seems

to be unnecessary if not improper, for this Court at the present time

to do more than decide whether upon the evidence, the defense of
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a bona ^c/e purchase has been made out; and whether the Court

erred in excluding evidence material for the Government. The lat-

ter inquiry being of an incidental and preliminary character will be

first disposed of.

The facts as to the completion of the road, or failure to construct

it, are important matters of evidence bearing directly upon the ques-

tion at issue, as to whether the defendants at the time of the purchase

of the land from the Oregon Central Military Road Company, had

notice of the failure of that Company to earn the grant by construct-

ing the road. The existence of such an important highway extend-

ing from the heart of the Willamette Valley to the eastern boundary

of the State, if it does exist, must necessarily be a matter of such

general notoriety as to be presumably within the knowledge of all

business men having the means and disposition, to purchase on specu-

lation the lands granted for the purpose of aiding in its construction

and located adjacent thereto; and the non-existence of such a high-

way, if in fact, it never was constructed is such an extraordinary cir-

cumstance when considered in connection with the transfer of the land

grant to private individuals, that without explanation it is impossible

to understand how the purchaser could have failed to have taken

notice of it. The reason given for the exclusion of the evidence

bearing upon this point is that, by failing to deny them the pleas

and answer admit the averments of the bill as to the nonconstruction

of the road and the falsity of the Governor's certificates, and dispen-

ses with the necessity of proof thereof, and that the taking of such

proof would impose a grievous burden upon the parties by reason

of the amount of it and the great expense and consumption of time

necessary for the purpose. The Supreme Court, however, has held

that the case cannot properly bs decided until the proofs shall have

been taken, and having remanded the cause for the express purpose

of having an investigation of the facts, the trial Court is left without

discretion and must proceed according to the mandate.

There is another reason for holding that the Circuit Court was in

error in excluding the evidence offered by the Government. It is

this, the answer does not deny, nor expressly admit the charges

made in the bill that the lands were not earned according to the

terms of the granting act, and that the certificates are untrue and

that the same were obtained by false representations and fraud.

The plea is a negative plea, and does controvert the averments of the

bill so that proof .thereof is required to disprove the plea. Where
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the plaintift has replied to a plea which constructively admits the

averments of the bill, or the part of the bill to which it refers, he

" may rest satisfied with that admission, and need not go into evidence

" as to that part of his case which the plea is intended to cover ;
unless

" the plea is a negative plea: For in that case it will be necessary

" for him to prove the matter negatived, for the purpose of disprov-

" ing the plea, in the same manner as he may enter into evidence

" for the purpose of disproving matter which has been pleaded af-

" firmatively." 1. Daniels Chancery, Pleading and Practice, 5th

Ed. 837.

The answering defendant in order to prove the allegations of the

second plea was obliged to, and did introduce the deeds by which it

claims to have acquired title to the land, and to show by other evi-

dence the particulars of the transaction attending the negotiations

for and consumation of the purchase from the Oregon Central Mili-

tary Road Company, from which it is clear that the promotors and

organizers of the defendant corporation, first bargained with the

Oregon Central Military Road Company, for an undivided one-half

of the lands granted, for the price of $100,000, and the right to

purchase the other half at a corresponding price ; that after examin-

ing an abstract of the title and obtaining the advice of eminent

lawyers as to the right of saiil company to sell the land, they paid

$100,000, and thereupon said company, by its deed granted and con-

veyed one-half of all the right, title and interest of said company,

and one -half of the right, title and interest which it might thereafter

acquire, in and to said lands, to one B. J. Pengra, who, on the next

day after the recording of said deed by his bargain and sale deed,

conveyed the lands to the persons, who afterwards organized this de-

fendant corporation ; and some five months after the conveyance of

said one-half interest the other half was conveyed in a shnilar man-

ner, that is to say : the corporation first made a deed of merely its

right, title and interest in and to the property to Pengra, and he, by

a bargain and sale deed, conveyed the property to the purchasers

This evridence does not sustain the plea. The rule to _be applied is

this : In equity, a purchaser of real estate from the apparent owner

tliereof, who after payment of the reasonable value of the property

receives a conveyance of the legal title, without knowledge of an

equitable right to the property existing in another, or, notice of facts

which would cause an ordinarily prudent person to inquire into such

existing equitable rights, or who after making the inquiry and the
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exercise of reasonable diligence, has failed to discover an existing

defect in his grantor's title, is entitled to the same protection as the

purchaser of pei-sonal property^ in market overt. The rule is founded

upon the doctrine of estoppel, which does not allow an owner of

property who has permitted a concealment of his claim or rights to

thereafter assert them to the prejudice of an honest purchaser, unable

by reason of such concealment to learn of the existence of such

claim or rights in time to avoid imposition. As in all cases where

rights depend upon the doctrine of estoppel, a defense of this sort

requires the clearest proof of all the facts essential to create the es-

topple, and equity does not permit a party to derive benefit from his

own ignorance of facts which he could have learned by the exercise

of ordinary prudence and diligence. This defense is not available

to a person who, by the circumstances connected with his purchase

or the form of the conveyance which he accepts, is apprised that his

grantor has not intended, or is unable to convey a perfect title, with-

out additional proof showing that the purchaser after due diligence

failed to discover any valid adverse claim to the property. One

who contracts for and pays the price for a particular parcel of real

estate and obtains a deed which by its terms purports to convey the

title to the property which it describes, occupies a position entirely

different from that of the purcha.ser who is content to receive merely

a conveyance of the right, title and interest of his grantor, in and

to the property. By many of the adjudged cases he is held to be

chargeable with constructive notice, inherent in the deed of the ac-

tual right and title of his grantor, as contradistinguished from what

may at the time appear to be, by his visible possession of the prop-

erty, or muniments of title shown by the public records.

Blanchard vs. Brooks, 12 Pickering 47.

Springer vs. Bartle, 46 Iowa 688.

Steele vs. Sioux Valley Bank, 79 Iowa 399,44 N. W. Rep. 564*

Peters vs. Cartier, 80 Mich. 124, 45 N. W. Rep. 73.

Peaks vs. Blethen, 77 Me. 510.

Logan vs. Neill, 128 Pa. St. 567, 18 Atl. Rep. 347.

Hastings vs. Nissen, 31 Fed. Rep. 597.

Gest vs. Packwood, 34 Fed. Rep. 372.

American Mortgage Co. vs Hutchings, 24 Pac. Rep. 515.

' 3 Washburn on Will property (4th Ed.) 607 Marginal.

2 Pomroy's Equity, Sec. 753.

1 Devlin on Deeds, Sec. 674.
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This rule in all its rigor has been declared and applied by the Su-

preme Court of the United States repeatedly. In the case of Oliver

vs. Piatt, 3 Howard 333, the question as to the right of the grantee

of a right, title and interest to property, to claim protection in equity

as a bonafide purchaser was elaborately argued by able counsel and

received careful consideration. The opinion of the Court was written

by Mr. Justice Story, wherein he expressed the view of the Court as

follows :
" Another significant circumstance is, that, this very agree-

" ment contains a stipulation that Oliver should give a quit claim deed
" only for the tracts ; and the subsequent deeds given by Oliver to him
" accordingly were drawn up without any covenants of warranty, ex-

" cept against persons claiming under Oliver or his heirs or assigns.

" In legal effect, therefore, they did not convey no more than Oliver's

" right, title and interest in and to the property ; and under such cir-

" cumstances, it is difficult to conceive how he can claim protection as

" a bona fide purchaser, for a valuable consideration, without notice,

" against any title paramount to that of Oliver which attached itself

" as an unextinguishable trust to the tracts."

" The general principal is admitted, that a grantor conveying by
" deed of bargain and sale, by way of release or quit-claim all his

" right and title to a tract of land, if made in good faith, without any
" fraudulent representation, is not responsible for the goodness of the

" title beyond the covenants in his deed. * * * * a. deed of

" this character purports to convey, and is understood to convey,
" nothing more than the interest or estate of which the grantor is

" seized or possessed at the time ; and does not operate, to pass or

" bind an interest not then in existence. The bargain between the
" parties proceeds upon this view ; and the consideration is regulated
" in conformity with it." (Opinion of Mr. Justice Nelson in Van
Rensellear vs. Kearny, 11 Howard 297.)*********

" The evidence satisfies us that Cook had full notice of the frauds
" of Powers and of the infirmities of Dessaint's title. Whether this

" was so or not, having accpiired his title by a tiuit-clahn deed, he
" cannot be regarded as a bona fiile purchaser without notice. In
" such cases the conveyance passes the title as the grantor held it,

" and the grantee takes only what the grantor could lawfully con-

vey." (Opinion by Mr. Justice Swayne, in May vs. Le Claire, 11 Wall

217.)
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The cases of May vs. Le Claire, and Oliver vs. Piatt are cited to

the same point, and the doctrine is reaffirmed ])y the Supreme Court

in Alexander vs. Roderiguez, *12 Wall, 323, and Diekerson v.s. Col-

grove, 100 U. S. 584. The Supreme Court has .steadfastly adhered to

the rule denying the grantee in a quit-claim deed, the right to ex-

tend as a ho7ia fide pui'chaser, against a title paramount to that

which his grantor had at the time of executing the quit-claim deed.

Brown vs. Jackson, 3 Wheaton 449. Hanrick vs. Patrick, 119 IT. S.

175.

The authorties above cited are not unopposed. Some of the ablest

text writers and jurists of this country hold to the view that a

grantor cannot by any form of deed do more than convey all his

right, title and interest ; that a quit claim will convey a perfect fee

simple title, just as effectually as a warranty deed, if in fact, the

grantor at the time of executing the deed has such a title ; that a

quit claim deed no more implies that the grantor doubts the good-

ness of his title, than a warranty deed implies that the grantee con-

siders the title unsafe without the support of covenants and assur-

ances involving personal liability for damages ; and that a pur-

chaser who relies upon the public records showing a clear title in the

grantor, even though he takes a quit-claim deed, cannot be denied the

character of a hona fide purchaser, without lobbing the recording

acts of their virtue. Between these two extremes the true doctrine

is to be found, and the trend of opinion in this country as may be

gathei'ed from the most recent decisions and the latest contributions

from American law writers is in the direction of greater liberal itj'',

and to regard with favor the more reasonable rule by which the ac-

tual good faith of the purchaser is made the test of his right in

equity ; and the question of actual good faith is chiefly one of fact.

So that there is no such thing as a conclusive presumption of "tnala

fides from the mere acceptance of a quit claim deed. A pui-chaser

who makes diligent and candid inquir}^ with intent to ascertain the

truth concerning his grantor's title and who after such inquiry pays

a fair price for property in the honest belief that the title is perfect,

ought to have protection against adverse rights which notwithstand-

ing his efforts to discover them, remained concealed from him, al-

though he receives only a quit claim deed ; and if a purchaser

does upon inquiry, learn of the existence of adverse rights before

consumating the purchase he ought not to receive protection against
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such rights, even though his deed is in form, an absolute grant of

the property, with the general warranty and full covenants for titles.

Merrill vs. Hutchinson, 25 Pac. Rep., 215.

84 Central Law Journal, 174.

This is the common sense of the matter and the only just rule

Nevertheless, it is a true and self evident proposition, that, by a

([uit-claim deed the grantee is necessarily warned. By agreeing to

accept that form of conveyance he avowedly assumes all risk of a

bad title as between himself and his grantor, and he may be fairly

presumed to have made a timely and sufficient examination of the

title. From this it follows, that, he may be conclusively presumed

to have become informed of all facts which could have been dis-

covered by an intelligent and earnest effort, and to have acted in the

light of all such facts in making the purchase.

Within this modification of the rule to which the Supreme Court

seems to be committed, it is not sufficient for the defendants to show,

that, by reason of their failure to inquire, they were ignorant of the

failure of their grantor to earn the land grant according to the terms

of the Act of Congress. They must prove that they did inquire and

that, notwithstanding the exercise of ordinary prudence and dili-

gence on their part, they were misinformed and deceived, and that

they honestly believed that their grantor had acquired a full and

complete title to the land by having constructed and completed the

wagon road. This much at least, is required of them to bring the

case within any rule deducible from the cases cited in their behalf

upon the argument. And for lack of such proof in the case as it is

not before this Court, the evidence is insufficient to sustain their plea.

The appellee, however, claims protection under cover of the bar-

gain and sale deeds from Fengra, the grantee in the quit claim deeds

from the Oregon Central Military Road Company. But Pcngra did

not at any time assume to deal with the property as the owner of

it. He was a mere medium for the transfer of the title to the

individuals to whom the corporation had contracted to con-

vey it. Their negotiaticns for the purchase were not made with

Pengra, as the apparent owner, but were with the officers and agents

of the corporation, and they were content to finally complete the

purchase and receive a conveyance in the same manner as in acquir-

ing the one-half interest in the first instance, that is, by means of

two deeds, some five months after their purchase of the one-half
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interest. No additional grounds for relief or protection are shown

by the circumstance that two deeds were made to effect one transfer

of the propert}'. In this particular the case is analoi^-ous to the case

of Baker vs. Humphre}', 101 U. S. 494, wherein Mr. Justice 8vvayne>

in the opinion of the Coujt, says :
" Chapman conveyed by a deed

" of quit claim to the attorney's brother. The attorney procured

" the deed to be so made. It was the same thing in view of the law
'' as if it had been made to the attorney himself. Neither of them
" was in any sense a bona // l/i purchaser. No one taking a quit claim

" deed can stand in that relation."

For the reasons above given, it is the writer's opinion that the de-

cree of the Circuit Court ouuht to be rever.sed ; and that the cau.se

should be remanded for a new trial with directions to admit evidence

offered in behalf of either party as to the completion of the wagon

road, or failure to complete it, and as any fraudulent acts or misrep-

resentation by means whei'eof the certificates of the Governor of

Oregon were wrongfully obtained.
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Hawley, J.

I am of opinion that the Circuit Court did not err in finding that

defendant was the purchaser of the land in question in good faith,

and for a valuable consideration without notice of any fraud on the

part of the Oregon Central Military Road Company, or anyone else.

This finding is, in my opinion, fully sustained by the evidence

and the Court was therefore justified in sustaining the defendant's

objection to the testimony offered by complainant, after the defend-

ant had rested its case, to show that said road had never been built,

and that the certificates of the Governors of Oregon, that it was

built, were obtained by misrepresentation and fraud.

In Colorado Coal Co. vs. United States, 123 U. S., 313, the Court

said: "It is fully established by the evidence that there were in

" fact no actual settlements and improvements on any of the lands

" as falsely set out in the affidavits in support of the pre-emption

" claims, and in the certificates issued thereon. This undoubtedly

" constituted a fraud upon the United States sufficient in equity as

" against the parties perpetrating it, or those claiming under them

" with notice of it, to justify the cancellation of the patents issued

" to them. But it is not such a fraud as presents the passing of the

" legal title by the patents. It follows that to a bill in equity, to

" cancel the patents upon these grounds alone, the defense of a

" bona fide purchaser for value without notice is perfect."

Applying the principles therein announced to the facts presented

by the record in this case, it necessarily follows that the question.
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whether the road was actually built or not, was wholly immaterial,

unless it was shown that defendant was a purchaser with notice.

Independent of the general principles of law that are always applied

by Courts where the plea of a bona Jidc purchaser for value is pre-

sented, the Act of Congress authorizinjj this and other suits to beOCT
brought to forfeit the lands hitherto granted, expressl}^ preserved the

rights of such purchasers in the following language :
" Saving and

preserving the rights of all bona Jidc purchasers of either of said

grants, or any portion of said grants, for a valuable consideration,

if any such there be. Said suit or suits shall be tried and adjudicate<l

in like manner, and by the sauie principles and rules of jurispru-

dence as other suits in equity are therein tried." (25 Stats, at

Large, 851).

Without discussing the evidence, it is perfectly clear to my mind
that defendant was a bonafide purchaser for value, without notice.

This must be admitted, unless it be that the deeds from the Oregon

Central Military Road Company to Pengra, were quit-claim deeds,

puie and simple, and that a purchaser under a quit-claim deed can-

not claim to be a bona fide purchaser for value.

A full investigation of that question would open up a wide field

of enquiry, in regard to which I deem it unnecessary to enter at

any length.

There are numerous and many conflicting authorities upon this

subject, which I shall not attempt to review.

It is sufficient to say that, in my opinion, the weight of reason and
authorities is made to depend upon the real character of the deed, as

to whether or not it purports to convey, or does in fact convey,

simply the speculative right, title and interest of the party, or

whether or not it purports to convey, and does in fact convey, the

lands mentioned. If the deed is a quit-claim, in the strict sense of

that species of conveyance, then it will not support the defense of

an innocent purchaser.

" Whether the conveyance be a quit-claim or not, is dependent
' upon the intent of the parties to it, as that intent appears from
' the language of the instrument itself. If the deed purports and
' is intended to convey only the right, title and interest in the land,

' as distinguished from the land itself, it comes within the strict

' sense of a quit-claim deed, and will not susta'n the defense of

' innocent purchaser. If it appears that it was the intention to

' convey the land itself, then it is not such quit-claim deed, although
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" it may possess characteristics peculiar to such deeds. The use of

" the word ' quit-claim ' does not restrict the conveyance, if other

" language employed in the instrument indicates the intention to

" convey the land itself." (Garrett vs. Christopher, 74 Tex., 453).

The true character of the deed, and the real intent of the parties,

is to be determined by the terms of the conveyance itself.

This general idea is fully recognized by the decisions of the Su-

preme Court of the United States. In Van Rensselaer vs. Kearney,

11 How., 322, the Court, in speaking of the effect of a deed by way
of release or quit-claim of the grantor's right, title and interest,

said :
" But this principle is applicable to a deed of bargain and sale

" by release or quit-claim, in the strict and proper sense of that

" species of conveyance. And, therefore, if the deed bears on its face

" evidence that the grantors intended to convey, and the grantee

" expected to become invested with an estate of a particular descrip-

" tion or qualit}'-, and that the bargain had proceeded upon that foot-

" ing between the parties, then, although it may not contain any
" covenants of title, in the technical sense of the term, still, the legal

" operation and effect of the instrument will be as binding upon the

" grantor and those claiming under him, in respect to the estate thus

" described, as if a formal covenant to that efi'ect had been inserted."

The language of the first deed conveying an undivided one-half

interest to Pengra, dated May 12th, 1874, is as follows :
" The Oregon

" Central Military Road Company * * * has aliened, released,

" granted, bargained and sold, and does hereby alien, release, grant,

" bargain, sell and convey unto the said B. J. Pengra, the party of

" the second part, his heirs and assigns, the undivided one-half of all

" the right, title and interest of the said party of the first part in

" and to all the lands lying and being in the State of Oregon,

" granted or intended to be granted to the State of Oregon by the

" Act of Congress, approved July 2d, 1864, * * * and
" granted by the State of Oregon to the said Oi'egon Central Military

" Road Company by an Act of the Legislative Assembly of said

" State of Oregon, approved October 24th, 1864 ;
* * *

" and the undivided one-half of the right, title and interest of said

" party of the first part to said grant of land under the several acts

'* aforesaid, whether listed and approved, or otherwise ; also, the un-

" divided one-half of all future right, title, interest, claim, property

" and demand, which the party of the first part may, at any time

" hereafter, acquire to any lands by virtue of any further compliance
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'' with the requirements of said Acts of Congress, together with the

" hereditainents and appurtenaijces * * * To have and to hold

" the lands hereby granted unto the said party of the second part,

" his heirs and assigns forever."

From this language, as well as of all the other conditions, reserva-

tions and covenants in said deed expressed, it is clear to my mind

that the parties intended by this instrument to convey, and did con-

vey, the land itself; and that it is not such a quit-claim deed as

deprives defendant of the right to rely upon the plea of an innocent

purchaser for value. The second deed contains the same language

as the first. The deeds from Pengra to Colby and others are regular

bargain and sale deeds of the land in question.

From a careful consideration of all the evidence in the record, and

of the principles of law applicable thereto, I am of opinion that the

decision and rulings of the Circuit Court were correct.

I am authorized to say that Judge Morrow concurs with me in

the views I have expressed.

The judgment of the Circuit Court is, therefore, affirmed.


